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MARKET TREND: Courts continue to interpret the Supreme Court 

decision in LaRue v. DeWolff, Boberg and Associates, Inc., 552 U.S. 248 

(2008) narrowly and refuse individual recovery for fiduciary 

breaches.  

 

SYNOPSIS: Although the Supreme Court has found that individual 

relief is available for fiduciary breaches that impair the value of plan 

assets in an individual account, courts have been reluctant to expand 

the Supreme Court holding to welfare benefit plans. Recently, the Sixth 

Circuit followed suit by affirming the district court’s grant of summary 

judgment in favor of Federal Express Corporation (“Federal Express”) 

and ADP, Inc. (“ADP”). The Court concluded that the recovery of life 

insurance benefits was beyond the scope of the Supreme Court holding 

in LaRue and that there was no requirement to provide individuals 

with post-termination notice of life insurance conversion rights.  

 

TAKE AWAYS:  This case emphasizes the value of carefully drafted 

service agreements that clearly define the role of each party and 

expressly provide which services, if any, are being provided in a 

fiduciary capacity.     
 

OVERVIEW  

 

The courts continue to see claims for individual recovery based on fiduciary 

breaches under the Employee Retirement Income Security Act of 1974 (“ERISA”). 

After LaRue, such individual recovery is available for participants in defined 

contribution plans, but courts have generally interpreted LaRue narrowly and 

denied individual recovery unless the plaintiff can show plan-wide injury. In this 

case, a participant's conversion rights under a group life insurance plan were 

triggered at his termination of employment, but the policy was never converted. The 

employee’s widow claimed that, under ERISA §502(a)(2), she was entitled to the 

recovery of her husband's life insurance benefits on the grounds that the employer 

and third party administrator had each breached their fiduciary duty to the plan 

participant by failing to provide her husband with documentation regarding his 

conversion rights upon his termination of employment.  

 



 

CASE BACKGROUND 

 

Clyde Walker (“Clyde”) was hired by Federal Express on November 17, 1983 and 

worked as a senior supply clerk from 1994 until his death on June 9, 2002. As an 

employee, Clyde was eligible to participate in the company’s group term life 

insurance plan and enrolled in the basic plan and the optional plan. After suffering a 

stroke, Clyde requested a personal leave of absence. During his leave of absence, 

Clyde continued to pay his life insurance premiums, which were no longer deducted 

from his pay, in order to maintain his group benefit coverage.  

 

Federal Express terminated Clyde’s employment after he failed to return to work 

following his leave of absence, which triggered his conversion rights under the 

group term life insurance plan. The parties disputed whether a conversion notice 

was actually sent by ADP after Clyde’s termination, but he did not convert his life 

insurance policy or pay any additional premiums prior to his death. As a result, 

Clyde’s beneficiaries did not receive any life insurance payment upon his death.  

 

Basing her claim on the Supreme Court holding in LaRue, Francis Walker, Clyde’s 

widow, asserted that she was eligible to recover her husband’s life insurance benefits 

because Federal Express breached its fiduciary duty when it failed to provide a life 

insurance conversion form. Her claim also asserted that ADP, the third party 

administrator, was a fiduciary under ERISA and that ERISA requires Federal 

Express and ADP, as ERISA fiduciaries, to provide life insurance conversion notices. 

 

RECOVERY OF LIFE INSURANCE BENEFITS UNAVAILABLE 

 

Individual Recovery of Life Insurance Benefits Not Available under ERISA §409(a). 

The district court narrowly applied LaRue only to defined contribution plans and 

concluded that since the plaintiff was seeking recovery of life insurance benefits, her 

claim was beyond LaRue’s scope. The Sixth Circuit agreed, noting that the facts did 

not show that any insurance claim other than the plaintiffs had been mishandled. 

The appellate court characterized the remedy sought by the plaintiff as personal and 

held that individualized benefits for a breach of fiduciary duty from Federal Express 

and ADP could not be recovered under ERISA. The appellate court explained that 

the fiduciary breach in LaRue related to the management, administration and 

investment of the fund assets and that the employer had failed to follow investment 

directions when required to do so. Further, fiduciary breaches that impair the value 

of plan assets in an individual account are eligible for recovery under ERISA 

§409(a), but ERISA was not intended to protect the rights of individual 

beneficiaries.  

 

ADP Is Not an ERISA fiduciary. The Court also found that ADP was not a fiduciary 

under ERISA. ADP’s role was limited to sending out conversion notices, and there 

was no evidence to show that ADP performed anything other than administrative 

functions with respect to the welfare plan. In addition, the appellate court relied on 

the service agreement between Federal Express and ADP to conclude that ADP was 

not a fiduciary. The service agreement explicitly stated that ADP was not a fiduciary 

under ERISA and that ADP did not have any authority under the agreement to 

perform any managerial functions with respect to the welfare plan. The agreement 

stated in pertinent part:  

[Federal Express] expressly acknowledges that contractor is not the 



“administrator” or “plan administrator” as defined in section 3(16)(A) of 

ERISA and section 414(g) of the internal revenue code of 1986, as amended 

(the “Code”), respectively, nor is contractor a “fiduciary” within the meaning 

of ERISA section 3(21), and [Federal Express] shall not request or otherwise 

[ADP] to act as such. [ADP] shall not exercise any discretionary control 

respecting management of any benefit plan or management or disposition 

of any benefit plan assets. 

No Requirement to Provide Post-Termination Notice of Life Insurance Conversion 

Rights. Lastly, the appellate court addressed Walker’s argument that ERISA 

requires a plan administrator to provide post-termination notice of life insurance 

conversion rights. Although the parties disputed whether a conversion notice was 

actually provided, the appellate court ruled that there is no notice requirement with 

regard to life insurance conversion rights under ERISA, noting that ERISA does not 

contain any provision that requires a plan administrator to provide notice to plan 

participants other than a summary plan description and information on benefits. 

 

NEXT STEPS 

• This case underscores the significance of carefully drafted service 

agreements. Service agreements should be reviewed to ensure that each 

party to the agreement has clearly defined roles that expressly state 

whether services are being provided in the role of an ERISA fiduciary. 

• In addition to careful drafting, service providers need to ensure that their 

actions do not contradict the provisions in the service agreement to avoid 

unintentionally becoming a fiduciary by performing fiduciary functions 

under ERISA, such as exercising discretion with respect to plan assets or 

performing other managerial functions with respect to an ERISA plan. 
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